This Model Evaluation License Agreement (“ELA”) is a form agreement for use only in connection with evaluation of software and related data/documentation developed and/or used by a small business participating in the SBA’s SBIR Program (“SBIR Company”). This ELA assumes that the SBIR Company is the “Licensor” of such software and data/documentation  Because this  ELA is only a form agreement, it must be adapted by the parties to meet their specific requirements and expectations.  This ELA does not in any way constitute legal advice from Holland & Knight LLP.  Each party to this agreement should seek the advice of professionals to assist in understanding the terms and conditions of the ELA, determining how such terms and conditions may impact agreements into which the parties previously entered, and determining what changes are necessary to adapt it to their specific needs. 
 MODEL EVALUATION LICENSE AGREEMENT (For Software Non-Clickwrap)

THIS EVALUATION LICENSE AGREEMENT (this “ELA”) is made by and between ____________________, a __________________ corporation (“Licensor”) with its primary office located at 



 and __________________, a ________ corporation (“Licensee”) with its primary office located at 



  (each also individually referred to as “Party” and together as “Parties”).

1. General.  The _________________ [add name of software program using the ™ symbol if the name is not federally registered with the United States Patent and Trademark Office or the ® symbol if it is] software (the “Program”) is provided in object code format only to allow Licensee to evaluate the Program, tools and related documentation product (collectively, the “Product”).  Terms that are capitalized and defined terms shall have the meanings set forth in this ELA.  

2. Confidential Information; Equitable Relief.
(a) For purposes of this ELA, “Confidential Information” means any and all technical and non-technical information and data, whether in oral, written, graphic or electronic form, provided by Licensor to Licensee in connection with the Product.  Confidential Information does not include any information that is (a) already lawfully known to Licensee, (b) generally known to the public and in the public domain or (c) lawfully obtained by Licensee from any third party with no obligation to maintain the confidentiality of such information. 
(b) Licensee will not use or disclose the Confidential Information for any purpose other than as expressly permitted by this ELA.  Licensee’s duty to hold Confidential Information in confidence shall: 
(i)
in the case of Confidential Information that is subject to the “limited” or “restricted” data rights provisions of the FAR and the DFARS or other restrictions to commercial software or technical data, survive the expiration or termination of this ELA for any reason; 
(ii) 
in the case of Confidential Information that is subject to “SBIR data rights” provisions of DFARS 252.2227-7018 (or any successor clause) applicable to any military agency, expire the later of (i) five (5) years after completion of the last project between a military agency of the United States Government (the “Government”) and Discloser or any other Discloser-authorized third party (including, as the case may be, Recipient) or (ii) the Government’s lawful disclosure of such Confidential Information into the public domain; and

(iii)
in the case of Confidential Information that is subject to the “SBIR data rights” provisions of FAR 52-227-20 (or any successor clause) applicable to any civilian agency, expire the later of (i) four (4) years after the acceptance by a civilian agency of the Government under the last applicable SBIR Funding Agreement of all items to be delivered by Licensor, any other Licensor-authorized third party, (including, as the case may be, Recipient), under the applicable SBIR contract, or (ii) the Government’s lawful disclosure of such Confidential Information into the public domain.

(c) Licensee acknowledges that disclosure or use of Confidential Information in violation of this ELA will cause immediate and irreparable harm to Licensor for which monetary damages may be difficult to ascertain or an inadequate remedy.  Licensor will have the right to seek and obtain, which Licensee will not oppose, preliminary and final injunctive relief to enforce this ELA in case of any actual or threatened breach, in addition to other rights and remedies that may be available to Licensor.
3. License.  

(a)   Grant and Permitted Uses.  Subject to the terms and conditions of this ELA and during the term of this ELA:

(i) Licensor grants Licensee a non-exclusive, non-transferable, limited, royalty-free license within the United States to install the Program only on computer equipment owned or licensed by Licensee and located at __________ [identify location of site] and to use the Product solely for Licensee’s internal use and internal evaluation purposes (“Evaluation Purposes”);

(ii) Licensee may make one copy of the Product for back-up and archival purposes only. No other copies or copying of the Product or any part thereof is authorized. On any copy Licensee makes, Licensee must duplicate all legends and confidentiality and/or proprietary notices on the Product. 

(iii) If Licensee wishes to use the Product for any purpose other than Evaluation Purposes, Licensee must purchase a standard commercial license from Licensor. 

(b) Prohibited Use.  Licensee shall not:

(i) use the Product for any purpose other than Evaluation Purposes;

(ii) use the Product for the purpose of developing software based on concepts, functions, or operations similar to those disclosed in Confidential Information;

(iii) disclose or demonstrate the Confidential Information, whether alone or embedded or otherwise integrated into Licensee’s or other software product, to anyone other than its employees having a need to know the Information for Evaluation Purposes and who have signed this ELA or a confidentiality agreement with Licensee containing terms at least as restrictive as those contained herein.  Licensee shall immediately notify Licensor upon discovery of any loss or unauthorized disclosure of the Confidential Information;

(iv) reverse engineer, decompile or disassemble the Program or any portion of it, or attempt to engage in any of such activities;

(v) make any modifications or derivative works of the Product;

(vi) transmit the Product or otherwise permit it to be accessible over a network, by telephone, electronically, or any other means, including but not limited through the Internet or in the operation of a service bureau;

(vii) remove, cover, or change any proprietary notices or markings on the Product or its components;

(viii) export the Product in violation of applicable export control laws.

4.
Term and Termination.  The term of this ELA shall be for a period of _____ days [thirty days is standard], effective as of the date of Licensor’s delivery of the Product.  Licensee's obligation to protect Confidential Information shall survive termination of this ELA as set forth in Section 2(b) hereof.  Either party may terminate this ELA for any reason immediately upon notice with no obligation or liability of any kind on the part of the other party.  In the event of termination or expiration of this ELA, Licensee shall return to Licensor all Confidential Information, in whatever form disclosed hereunder, immediately upon expiration or termination of this ELA (unless Licensee executes Licensor’s standard commercial license agreement for the Product). All copies of Confidential Information made by Licensee shall be turned over to Licensor and, in the case of any Program, deleted from Licensee’s computer systems in the event of termination or expiration of this ELA, and Licensee shall certify in writing its compliance with this paragraph to Licensor within ten (10) days of termination or expiration of this ELA.

5.
Ownership.  Licensor and, where applicable, its licensors, retains the sole right, title and interest in and to the Product and all related intellectual property and proprietary rights.  Except for the license granted in Section 3, Licensee receives no other right in the Product.  

6.
Third Party Programs. The Product may contain or be accompanied by certain third party products that are provided to Licensee under terms and conditions that are different from this ELA, or which require Licensor to provide Licensee with a separate license agreement, certain notices and/or other related information. Licensee’s use of a third party program for which Licensor may have identified a separate license agreement, notices or other related information will be subject to the terms and conditions contained therein. This ELA shall not apply to such third party programs except that the disclaimer of warranties and limitation of liabilities provisions contained in this ELA shall continue to apply with respect to such third party programs.  
7.
Disclaimer.  THE PRODUCT AND ALL CONFIDENTIAL INFORMATION IS PROVIDED “AS IS” WITHOUT WARRANTY OF ANY KIND, WHETHER EXPRESSED OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTY OF MERCHANTABILITY, NONINFRINGEMENT, FITNESS FOR A PARTICULAR PURPOSE, SYSTEM INTEGRATION OR DATA ACCURACY.  IN NO EVENT SHALL LICENSOR, OR ANY THIRD PARTY FROM WHOM LICENSOR HAS LICENSED ANY SOFTWARE OR PRODUCT COMPONENTS, BE LIABLE FOR ANY DIRECT, INDIRECT, INCIDENTAL, SPECIAL, EXEMPLARY OR CONSEQUENTIAL DAMAGES SUFFERED BY LICENSEE OR ANY THIRD PARTY (INCLUDING BUT NOT LIMITED TO, PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES; LOSS OF USE, LOSS OF DATA, OR LOST PROFITS; OR BUSINESS INTERRUPTION) HOWEVER CAUSED AND ON ANY THEORY OF LIABILITY, WHETHER IN CONTRACT, STRICT LIABILITY, OR TORT (INCLUDING NEGLIGENCE OR OTHERWISE) ARISING FROM OR AS A RESULT OF USING THE PRODUCT, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGE.

 

Licensee is solely responsible for determining the appropriateness of using the Product and assumes all risks associated with its exercise of rights under this ELA, including but not limited to the risks and costs of program errors, compliance with applicable laws, damage to or loss of data, programs or equipment, and unavailability or interruption of operations.  

8.
Indemnification. Licensee agrees to indemnify, defend and hold harmless Licensor and its affiliates, and their respective directors, officers, employees, agents and assigns and licensors, as applicable, against any and all claims, damages, losses and expenses (including reasonable attorneys' fees), as incurred, arising from or in connection with any claim, demand or legal action by a third party, related directly or indirectly, to the Licensee's use of the Product for any purpose.  

9.
Evaluation Report. Licensor encourages Licensee to provide an evaluation report concerning Licensee’s use of the Product.  In Licensee’s report, Licensor encourages Licensee to address how the Product was evaluated along with any metrics used and provide feedback to Licensor regarding, without limitation, the performance of the Product, whether it met Licensee’s expectations, Licensee’s recommended improvements. Licensee also may use the report to detail any system problems and unexpected results. Licensee agrees that any information, feedback and/or materials Licensee provides to Licensor may be used by Licensor for any purpose and in any manner during the term of, or after termination or expiration of, this ELA. 

10.
General Provisions.
(a) Severability:  If a court finds any provision of this ELA invalid or unenforceable under any applicable law, such provision shall, to that extent, be deemed omitted, and the balance of this ELA will be enforceable in accordance with its own terms.

(b) Integration; Amendment:  This ELA expresses the complete understanding of the parties with respect to the use of the Product for Evaluation Purposes and supersedes all prior oral and written agreements, representations and understandings regarding such subject matter.  This ELA may not be modified except by written amendment signed by both parties.
(c) Waiver:  The failure to exercise any right provided in this ELA shall not be a waiver of prior or subsequent rights.

(d) Governing Law:  This ELA shall be governed in accordance with the laws of _____________, exclusive of its choice of law rules.

(e) Jurisdiction:  Licensee consents to the exclusive jurisdiction and venue of the federal and state courts located in ___________________ in any action arising out of or relating to this ELA.  Licensee waives any other venue to which it might be entitled by domicile or otherwise.

(f) Successors and Assigns:  This ELA shall bind each Party’s heirs, successors and assigns.  Licensee may not assign or transfer its rights or obligations under this ELA without the prior written consent of Licensor.  Any assignment or transfer in violation of this section shall be void.

IN WITNESS WHEREOF, the Parties have caused this ELA to be executed by their duly authorized officers as of the date first written above.
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