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Model Prime Contractor-Favorable Subcontract Agreement

This Model Subcontract (“Subcontract”) is a form agreement for use in connection with  a subcontracting arrangement between a prime contractor to a federal government and another entity (large or small) that will perform as the subcontractor.  This Subcontract assumes that the prime contractor is a small business participating in the SBA’s SBIR Program (“SBIR Company”) and the subcontractor is a large prime contractor.

Because this Subcontract is only a form agreement, it must be adapted by the parties to meet their specific requirements and expectations.  This Subcontract  does not in any way constitute legal advice from Holland & Knight LLP.  Each party to this agreement should seek the advice of professionals to assist in understanding the terms and conditions of the Subcontract, determining how such terms and conditions may impact agreements into which the parties previously entered, and determining what changes are  necessary to adapt it to their specific needs.

SBIR SUBCONTRACTING AGREEMENT (“SUBCONTRACT”)
No. ______________________
Under Prime Contract No. _________________ 

Between Prime Contractor and [Name of Federal Agency] (the “Prime Contract”)

BETWEEN


PRIME CONTRACTOR 
ADDRESS/CITY/STATE/ ZIP

AND



SUBCONTRACTOR 

ADDRESS/CITY/STATE/ ZIP

A.  Effective Date:


B. Subcontract Type:
[Add Subcontract Type: Firm Fixed Price/ T&M/ Cost Plus Fixed-Fee] 

C. Period of Performance: 
________________, 200_ to ______________, 200_ 
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SECTION A -  BASIC SUBCONTRACT
THIS SUBCONTRACT IS MADE AS OF _________________

BETWEEN


PRIME CONTRACTOR 
ADDRESS/CITY/STATE/ ZIP

AND



SUBCONTRACTOR 

ADDRESS/CITY/STATE/ ZIP

(individually “Party” and collectively “Parties”)
WITNESSETH THAT

IN CONSIDERATION OF the promises and mutual covenants and agreements contained herein, the parties agree as follows:
1.
Scope of Work TC "1.
Scope of Work" \f C \l "1" .  
A.
Statement of Work. Subcontractor shall perform the tasks, responsibilities and services (collectively the “Services”) described in the statement of work attached hereto as Attachment A, as such statement of work may be supplemented, modified or replaced pursuant to the terms of this Subcontract (the “Statement of Work” or “SOW”).  The SOW is incorporated herein and made a part hereof.   
B.
SOW Information.  The SOW shall include the following information: (i) the commencement date and duration for Subcontractor’s work, (ii) the Services to be performed, (iii) implementation schedule, (iv) a list of deliverables to be provided by Subcontractor, whether written, oral or otherwise (the “Deliverables”) and corresponding delivery dates, (v) the performance standards, services levels, specifications, acceptance criteria applicable to any Deliverable or Service, (vi) method of compensation to be provided to the Subcontractor (e.g., time and materials, firm fixed price or otherwise) and other appropriate pricing terms such as hourly rates, (vii) key persons, and (viii) such other information the parties agree to include.  

C.
Changes.  Prime Contractor may, at any time, change the scope, character or complexity of the Service(s) set forth in the SOW upon notice to Subcontractor specifying the desired modifications.  Upon receipt of a change notice from Prime Contractor, Subcontractor shall, within no later than ten (10) days after Subcontractor’s receipt, inform Prime Contractor in writing if such change would result in additional costs to Prime Contractor or a change in the implementation or delivery schedule for the services to be performed and deliverables to be provided, giving the details thereof.  Adjustments in compensation and implementation/delivery schedules shall be determined by the Prime Contractor or the Government in the exercise of its good faith and prudent judgment.  The Subcontractor shall not commence any additional work or change the scope of the work until authorized in writing by Prime Contractor.  No claim for additional compensation shall be made in the absence of a prior written approval executed by all signatories hereto. The performance of any modified work by Subcontractor shall be governed by the terms and conditions of this Subcontract.

D.
Reporting.  Upon Prime Contractor’s request, Subcontractor shall submit written progress reports to Prime Contractor in the format set by Prime Contractor and containing the information reasonably requested by Prime Contractor for purposes of assuring Prime Contractor that work is progressing in line with the schedule, and that completion can be reasonably assured on the scheduled completion date(s).  Subcontractor shall submit such reports no later than __ (__) days following Prime Contractor’s request.
E.
Authority to Change.  Notwithstanding any other provisions of this Subcontract or any document referenced herein, Prime Contractor’s Authorized Representative(s) [ADD NAME(S) HERE ________________________] are the only individuals authorized to make changes in or redirect the work required under the SOW.  In the event the Subcontractor effects any change at the direction of any other person, the change will be considered as having been made without authority and an adjustment may not be made in the applicable SOW price or performance schedule as a result thereof.

2.
Period of Performance TC "2.
Period of Performance" \f C \l "1" .  The term of this Subcontract shall commence __________ and, unless sooner terminated as provided in the General Terms and Conditions, shall remain in effect until ______________ or until Subcontractor has completed the Services it is obligated to perform under the SOW that is a part of this Subcontract, whichever occurs later.

3.
Compensation TC "3.
Compensation" \f C \l "1" .  

A.
Cost or Price; Payment Terms.   Subcontractor will be compensated at the prices and rates specified in the SOW only for the work performed in accordance with this Subcontract. Attachment B hereto defines the cost or pricing terms applicable to this Subcontract and associated payment terms to Subcontractor.


B.
Cost and Pricing Information. Subcontractor shall communicate and otherwise deal directly with the Government Contracting Officer to the extent practicable and permissible as to all matters relating to cost and pricing information.  Subcontractor shall provide Prime Contractor copies of all communications excluding Proprietary Information between Subcontractor and the Government Contracting Officer respecting this clause. 

C.
Access to Accounting Records. Subcontractor shall maintain accounting records, in accordance with generally accepted accounting principles and practices, to substantiate all invoiced amounts.  Said records will be available for examination by the Government during Subcontractor’s normal business hours for a period of 3 years after Subcontractor’s final invoice to the extent required to verify the costs incurred hereunder.

D.
Pricing Terms. Subcontractor represents and covenants that all prices to be paid by Prime Contractor under this Subcontract, and shall be, equal to or less than the amount charged to any other similarly situated entity for similar or equivalent services now and in the future.  Subcontractor shall certify that the foregoing is true and correct and shall promptly adjust it prices under the SOW for any violation of this Section 3 and promptly provide Prime Contractor with the appropriate refund. 
4.
Notices TC "4.
Notices" \f C \l "1" .  Any notice or communication under this Subcontract shall be in writing and shall be hand delivered or sent by registered mail return receipt requested to the party receiving such communication at the address first set forth below, or such other address as either party may in the future specify to the other party in accordance with this notice provision. Unless specifically directed otherwise in writing, all notices and correspondence shall be sent by either party to the other in all matters dealing with this Subcontract to the following addresses:
	If to Prime Contractor
	If to Subcontractor

	For technical matters:

Attention:  __________________


	For technical matters:

Attention:  __________________



	For contractual matters:

Prime Contract Authorized Representative

Attention:  __________________


	For contractual matters:

Attention:  __________________




5.
Entire Agreement TC "5.
Entire Agreement" \f C \l "1" . This Subcontract together with all attachments represents the entire agreement of the parties, and supersedes and replaces any and all prior communications, agreements, understandings, and representations (including but not limited to any teaming agreement or letter agreements concerning the subject matter hereof.

6. Contacts with Government; Approval of Subcontract. 

A.
Contacts with Government. Unless otherwise specified by Prime Contractor in writing, all contact with the Government with respect to the work to be performed under the Prime Contract, including Subcontractor’s work under this Subcontract, shall be the responsibility of Prime Contractor.  Any contact with the Government relating to this Subcontract initiated by Subcontractor shall be only with the prior concurrence and, if desired by Prime Contractor, the participation of Prime Contractor.  Subcontractor shall promptly report to Prime Contractor any Subcontractor contact with the Government that is initiated by the Government.  Subcontractor’s failure to perform its obligations as set forth in the two preceding sentences shall be a material breach of this Subcontract.
B.
Government Approval. The effectiveness of this Subcontract shall, if required by the Prime Contract, be contingent upon: (i) approval by the Government of Subcontractor as a responsible prospective subcontractor and (ii) consent by the Government Contracting Officer under the Prime Contract to all terms and conditions hereof.
7.
Documents Incorporated By Reference TC "7.
Documents Incorporated By Reference" \f C \l "1" . The following terms and documents are hereby incorporated by reference:

A.
Subcontract Section B, “Provisions Incorporated by Reference”
B. Subcontract Section C, “General Terms and Conditions”
C. Statement of Work
D. Subcontract Closeout documentation 

8.
Order of Precedence TC "8.
Order of Precedence" \f C \l "1" .  The following order of precedence, in descending order of importance, shall govern in the event of a conflict between the terms of this Subcontract documents of this Subcontract: 

A. Subcontract Section A.1 through A.8
B. Subcontract Section C, “General Terms and Conditions”
C. Subcontract Section B, “Provisions Incorporated by Reference”
D. Statement of Work
E. Attachment B, “Payment Terms”

F. Subcontract Closeout documentation

IN WITNESS WHEREOF, duly authorized representatives of Prime Contractor and Subcontractor have executed this Subcontract.  The parties, having read and understood the foregoing terms of this Subcontract, do by their respective signatures dated below hereby agree to the terms thereof.

PRIME CONTRACTOR



SUBCONTRACTOR


________________________________________

____________________________________

Signed






Signed

________________________________________

____________________________________

Printed






Printed

________________________________________

____________________________________

Title






Title

________________________________________

____________________________________

Date






Date

SECTION B: 
PROVISIONS INCORPORATED BY REFERENCE
1.
Provisions from FAR (and Agency Supplements Thereto) Incorporated By Reference. Subject to the substitution of definitional terms as provided below, the provisions the Federal Acquisition Regulation (“FAR”) (and the agency supplements thereto (e.g., the Department of Defense FAR Supplement or “DFARS”)) listed below are incorporated herein by reference and made a part of this Subcontract as though fully set forth herein. If any such provision or other provision incorporated herein refers specifically to another FAR or other agency supplement provision as governing subcontract arrangements under the Prime Contract, then such other provision also is incorporated herein by reference and Subcontractor and all lower-tier subcontractors shall be required to comply with its terms.

Except as otherwise stated or where the context otherwise clearly requires, whenever any clause or provision is incorporated in this Subcontract by reference from the Prime Contract or from the FAR or the agency supplement thereto, the following terms have the meanings corresponding thereto as set forth below

i. “Government” and “agency” both mean Prime Contractor.

ii. “Contracting Officer” and “Agency Representative” both mean Prime Contractor’s Authorized Representative.

iii. “Contractor,” and “Prime Contractor” both mean Subcontractor.

iv. “Contractor’s Representative” or “Prime Contractor’s Representative” both mean “Subcontractor’s Representative.”

v. “Contract” means this Subcontract.

However, the terms “Government” and “Contracting Officer” do not change:  (1) in the phrases “Government Property,” “Government-Owned Property,” “Government Equipment,” “Government-Furnished Property,” and “Government-Owned Equipment;” (2) when a right, act, authorization or obligation can be granted or performed only by the Government or the Prime Contract Contracting Officer or his duly authorized representative; (3) when access to proprietary financial information or other proprietary data is required; (4) when title to property is to be transferred directly to the Government; and (5) where specifically modified as noted below.

In determining where such substitutions are or are not required by the context of the particular clause or provision in question, the interpretation will be adopted which best preserves the parties' mutual intention that their respective rights and obligations as between each other are to be coextensive with and equivalent to the rights and obligations existing as between the Government and Prime Contractor.  

[NOTE:  THE CLAUSES LISTED BELOW ARE CLAUSES THAT HAVE BEEN DESIGNATED IN THE FAR/DFARS AS MANDATORY FLOW DOWN CLAUSES THAT NEED TO BE INCLUDED IN A SUBCONTRACT DEPENDING ON THE NATURE OF THE SUBCONTRACT AND ITS REQUIREMENTS (E.G., FOR COMMERCIAL ITEMS, SUBCONTRACTS VALUED IN EXCESS OF $100,000, SUBCONTRACTS REQUIRING USE OF RADIOACTIVE MATERIALS). THEREFORE, THE SBIR PRIME CONTRACTOR WILL NEED TO REVIEW WITH ITS LEGAL COUNSEL ALL OF THESE CLAUSES TO DETERMINE WHICH ONES MUST BE LISTED IN THE FINAL SUBCONTRACT.]
	
	FAR PROVISIONS



	52.203-6
	Restrictions On Subcontractor Sales To The Government (JULY 1995)

	52.203-7
	Anti-Kickback Procedures (JULY 1995)

	52.203-11
	Certification And Disclosure Regarding Payments To Influence Certain Federal Transactions  (APR 1991)

	52.204-2
	Security Requirements (AUG 1996)

	52.208-8
	Helium Requirements Forecast And Required Sources For Helium and Helium Usage Data (FEB  1995)

	52.214-26
	Audit And Records – Sealed Bidding (OCT 1997)

	52.214-28
	Subcontractor Cost Or Pricing Data – Modifications – Sealed Bidding (OCT 1997)

	52.215-2
	Audit And Records – Negotiation (June 1999)

	52.215-12
	Subcontractor Cost Or Pricing Data (OCT 1997)

	52.215-13
	Subcontractor Cost Or Pricing Data- Modifications (OCT 1997)

	52.215-14
	Integrity Of Unit Prices (OCT 1997)

	52.215-15
	Pension Adjustments And Asset Reversions (DEC 1998)

	52.215-18
	Reversion Or Adjustment Of Plans For Postretirement Benefits Other Than Pensions (OCT 1997)

	52.215-19
	Notification Of Ownership Changes (OCT 1997)

	52.219-8
	Utilization of Small Business Concerns (OCT 2000)

	52.219-9
	Small Business Subcontracting Plan (JAN 2002)

	52.222-4
	Contract Work Hours And Safety Standards Act - Overtime Compensation (SEPT 2000)

	52.222-21
	Prohibition Of Segregated Facilities  (FEB 1999)

	52.222-22
	Previous Contracts Compliance Reports (FEB 1999)

	52.222-26
	Equal Opportunity (APR 2002)

	52.222-27
	Affirmative Action Compliance Requirements For Construction (FEB  1999) 

	52.222-35
	Equal Opportunity For Special Disabled And Vietnam Era Veterans (DEC 2001)

	52.222-36
	Affirmative Action For Workers With Disabilities (JUN 1998)

	52.222-37
	Employment Reports On Special Disabled And Vietnam Era Veterans (DEC 2001)

	52.222-41
	Service Contract Act Of 1965, As Amended (MAY 1989) 

	52.223-7
	Notice Of RadioActive Material (JAN 1997)

	52.223-14
	Toxic Chemical Release Reporting (OCT 2000)

	52.224-2
	Privacy Act (APR 1984) 

	52.225-8
	Duty Free Entry (FEB  2000)

	52.225-13
	Restrictions On Certain Foreign Purchases (JULY 2000)

	52.227-1
	Authorization And Consent.  (JULY 1995)

	52.227-2
	Notice And Assistance Regarding Patent And Copyright Infringement (AUG 1996) 

	52.227-3
	Patent Indemnity (APR 1984)

	52.227-9
	Refund of Royalties (APR 1984)

	52.227-10
	Filing Of Patent Applications – Classified Subject Matter (APR 1984)

	52.227-11
	Patent Rights - Retention By The Contractor (Short Form) (JUN 1997)

	52.227-12
	Patent Rights – Retention By The Contractor (Long Form) (JAN 1997) [Note: Either 52.227-11 or 52.227-12 should be incorporated but not both]

	52.227-13
	Patent Rights – Acquisition By The Government (JAN 1997) 

	
	

	52.228-3
	Worker’s Compensation Insurance (Defense Base Act) (APR 1984)

	52.228-5
	Insurance – Work On A Government Installation (JAN 1997) 

	52.229-2
	North Carolina State and Local Sales and Use Tax (APR 1984)

	52.229-10
	State of New Mexico Gross Receipts and Compensating Tax (OCT 1998)

	52.230-2
	Cost Accounting Standards  (APR 1998)

	52.230-3
	Disclosure And Consistency Of Cost Accounting Practices (APR 1998) 

	52.230-6
	Administration Of Cost Accounting Standards (NOV 1999)

	52.232-16 
	Progress Payments (MAR 2000) 

	52.234-1
	Industrial Resources Developed Under Defense Production Act Title III (DEC 1994) 

	52.236-13
	Accident Prevention (NOV 1991) 

	52.237-7
	Indemnification And Medical Liability Insurance (JAN 1997)

	52.244-6
	Subcontracts For Commercial Items And Commercial Components (JULY 2004)

	52.245-17
	Special Tooling (MAY 2004)

	52.245-18
	Special Test Equipment (FEB 1993)

	52.247-3
	Capability to Perform A Contract for the Relocation of a Federal Office and Alternate I (APR 1984)

	52.247-63
	Preference For United States – Flag Air Carriers (JAN 1997)

	52.247-64
	Preference For Privately Owned U.S.-Flag Commercial Vessels (JUN 2003)

	52.248-1
	Value Engineering (FEB 2000)

	52.248-3
	Value Engineering – Construction (FEB  2000)


	
	

	
	DFARS PROVISIONS



	252.203-7001 
	Prohibition On Persons Convicted of Fraud or Other Defense-Contract-Related Felonies (MAR 1999)
	 

	252.204-7000 
	Disclosure Of Information (DEC 1991)
	 

	252.208-7000
	Intent to Furnish Precious metals as Government Furnished Material (DEC 1991)
	

	252.209-7000 
	Acquisition From Subcontractors Subject To On-Site Inspection Under The Intermediate Range Nuclear Forces (INF) Treaty (NOV 1995)
	 

	252.211-7000
	Acquisition Streamlining (DEC 1991)
	

	252.219-7003
	Small, Small Disadvantages and Women-Owned Small Business Subcontracting Plan (DoD Contracts) (APR 1996)
	

	252.222-7000
	Restrictions on Employment of Personnel (MAR 2000)
	

	252.223-7002
	Safety Precautions for Ammunition & Explosives (MAY 1994)
	

	252.223-7006
	Prohibition on Storage and Disposal of Toxic and Hazardous Materials (APR 1993)
	

	252.223-7007
	Safeguarding Sensitive Conventional Arms, Ammunition and Explosives (FEB 1996)
	

	252.225-7014
	Preference For Certain Domestic Specialty Metals Alternate I (APR 2003)
	

	252.225-7016
	Restriction on Acquisition of Ball and Roller Bearings (MAY 2004)
	

	252.225-7019
	Restriction on Acquisition of Foreign Anchor and Mooring Chain (APR 2003)
	

	252.225-7025
	Restriction on Acquisition of Forgings (APR 2003)
	

	252.225-7032
	Waiver of United Kingdom Levies (APR 2003)
	

	252.226-7001
	Utilization of Indian Organizations and Indian-Owned Economic Enterprises And Native Hawaiian Small Business Concerns– DoD Contracts (OCT 2003)
	

	252.227-7013
	Rights in Technical Data – Noncommercial Items (NOV 1995)
	

	252.227-7014
	Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation  (JUN 1995)
	

	252.227-7016 
	Rights in Bid or Proposal Information (JUN 1995)
	 

	252.227-7018 
	Rights in Noncommercial Technical Data and Computer Software—Small Business Innovation Research (SBIR) Program (JUN 1995)
	 

	252.227-7019 
	Validation of Asserted Restrictions--Computer Software (JUN 1995)
	 

	252.227-7033
	Rights in Shop Drawings (APR 1996)
	

	252.227-7034
	Patents - Subcontracts (APR 1984)
	

	252.227-7037 
	Validation of Restrictive Markings on Technical Data (SEP 1999)
	 

	252.228-7005
	Accident Reporting and Investigation Involving Aircraft, Missiles and Space Launch Vehicles (DEC 1991)
	

	252.229-7004
	Status of Contractor as a Direct Contractor (Spain) (JUN 1997)
	

	252.235-7002
	Animal Welfare (DEC 1991)
	

	252.235-7002
	Frequency Authorization (DEC 1991)
	

	252.239-7016
	Telecommunications Security Equipment, Devices, techniques, and Services (DEC 1991)
	

	252.242-7005
	Cost/Schedule Status Report (MAR 1998)
	

	252.244-7000
	Subcontracts for Commercial Items and Commercial Components (MAR 2000)
	

	252.247-7023
	Transportation of Supplies by Sea (MAY 2002)
	 

	252.247-7024
	Notification of Transportation of Supplies by Sea (MAR 2000)
	

	252.249-7002
	Notification of Anticipated Contract Termination or Reductions (DEC 1996)
	


2.
Other Provisions from Prime Contract Incorporated By Reference. In addition to the provisions listed in Section B.1 above, the following provisions from the Prime Contract (and subject to the substitution of definitional terms as provided by Section B.1 above) are incorporated herein by reference and made a part of this Subcontract as though fully set forth herein. 
	
	FAR PROVISIONS



	52.227-20
	Rights In Data – SBIR Program (MAR 1994)
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SECTION C - GENERAL TERMS AND CONDITIONS 

1. Relationship; Non-Competition.  

A. No Relationship. Nothing herein shall be construed to place the parties in a relationship of partners or joint venturers and this Subcontract does not make either party the agent or legal representative of the other for any purpose whatsoever.  The parties further agree that no representation shall be made by either party that would create an apparent agency, employment, partnership, or joint venture.  Neither party shall be responsible for any act or omission of the other or any employee of the other.  No employee of Subcontractor is or shall be considered an employee of Prime Contractor for any purpose in connection with the performance of services under this Subcontract. The Subcontractor assumes all liabilities or obligations imposed by any applicable labor or employment laws with respect to employees of the Subcontractor.   
B. Non-Competition. The Subcontractor shall not act as sales agent, consultant, or in a liaison capacity as an officer, employee, agent, or representative of any of Prime Contractor’s suppliers or prospective suppliers nor serve in any of the foregoing capacities for any of Prime Contractor’s competitors or prospective competitors without the prior written approval of Prime Contractor. The Subcontractor warrants that there is no conflict of interest with the activities to be performed hereunder and the Subcontractor's other activities, and Subcontractor shall advise Prime Contractor if a conflict of interest arises in the future. 
2. Subcontractor Personnel Requirements; Non-Solicitation.  

A. Identification of Key Personnel. The key personnel, if any, to be assigned by Subcontractor for performance of the work under this Subcontract shall be designated in the SOW.

B. Diversion of Key Personnel. The key personnel identified in the SOW is (are) considered to be essential to the work being performed hereunder.  Prior to diverting the specified individual(s) to or involving the specified individual(s) in any other programs, Subcontractor shall notify the Prime Contractor reasonably in advance and shall submit justification (including proposed substitutions with equal or better qualifications) in sufficient detail to permit evaluation of the impact on the program.  Subcontractor shall make no diversion or new assignments of the key personnel without the prior written consent of Prime Contractor.  If Subcontractor is unable to provide key personnel candidates or suitable replacement candidates within thirty (30) days, Prime Contractor shall not be obligated to accept any candidate or replacement candidate of key personnel from the Subcontractor and Prime Contractor may elect to use resources from sources other than Subcontractor.  The list of key personnel identified in the SOW may be amended, from time to time, during the course of the work to either add or delete personnel, as appropriate.

C. Non-solicitation.  Except as Prime Contractor expressly authorizes in writing and in advance, Subcontractor shall not solicit, offer work to, employ, or contract with, whether as an employee or independent contractor, directly or indirectly, any of Prime Contractor’s Personnel during the term of and for a period of twelve (12) months following either the expiration or termination of this Subcontract.  For purposes of this Section C.2(C), “Prime Contractor Personnel” includes any individual or company Prime Contractor employs as an employee or independent contractor and with which a party comes into direct contact in the course of this Subcontract. In the event of a breach, Subcontractor shall pay compensation to Prime Contractor in the form of liquidated damages equal to the greater of one (1) year’s compensation either (a) offered to the Prime Contractor Personnel by the breaching party or (b) paid or offered to the Prime Contractor Personnel by Prime Contractor. 

3. Acceptance. 
Upon completion of the Service(s) associated with a milestone set forth in the implementation schedule in the SOW, Subcontractor shall notify Prime Contractor in writing that such milestone has been reached.  Prime Contractor and the Government, if the Government so requests, shall have the number of days set forth in the implementation schedule to test and review the Service(s) performed and any Deliverables to achieve the milestone in accordance with the acceptance criteria mutually agreed to by Prime Contractor and Subcontractor and set forth in the SOW.  If no acceptance criteria is provided, all Services and Deliverables must meet Prime Contractor and the Government’s satisfaction.  In the event Prime Contractor or the Government believes that the acceptance criteria have not been satisfied, then Prime Contractor shall notify Subcontractor in writing within the time period set forth in the schedule for test and review setting forth the reason or reasons for rejection of the Services performed or Deliverables delivered by Subcontractor. If Prime Contractor or the Government rejects the Services or Deliverables provided by Subcontractor then Subcontractor shall have the number of days set forth in the implementation schedule to correct the problems.  Correction of any problems shall be done without cost or expense to Prime Contractor or the Government.  Subcontractor shall repeat the performance of the Services and Prime Contractor and the Government shall again have the number of days set forth in the implementation schedule to test and review the Services/Deliverables in accordance with the acceptance criteria.  If Prime Contractor or the Government determines, in its sole discretion, that Subcontractor has failed to correct the problems, then such failure shall be considered a material breach of this Subcontract.

4. Ownership of Inventions and Works; Licenses.  

A. Inventions. 
i. All Inventions by Prime Contractor or its employees shall become and remain the exclusive property of Prime Contractor. All Inventions by Subcontractor or its employees shall become and remain the exclusive property of Subcontractor.  The parties agree that Prime Contractor shall have the option to retain exclusive title to each Invention made or conceived jointly by the parties and if Prime Contractor exercises such option, Subcontractor hereby does and shall assign to Prime Contractor all right, title and interest in such Invention.  Subcontractor shall, without royalty or any other consideration, inform Prime Contractor promptly and fully of such Inventions by monthly written reports in the format reasonably determined by Prime Contractor, setting forth in detail the procedures employed and the results achieved.

ii. For Inventions by Subcontractor or its employees, or Inventions made or conceived jointly by the parties for which Prime Contractor does not elect to retain title, Subcontractor hereby grants to Prime Contractor a non-exclusive, irrevocable, paid-up license to practice or have practiced for or on behalf of the United States such Invention throughout the world. “Invention” means any discovery, concept, or idea, whether patentable or not, including, but not limited to, any apparatus, process, method, composition of matter, technique, or formulae, as well as improvements thereto or know-how related thereto which are conceived or first actually reduced to practice in the performance of work under this Subcontract.  
B. Works Generated. 
i. Any Work generated or first produced under this Subcontract by Subcontractor or its officers, employees, agents, and the like (without use or reference to the Prime Contractor Confidential Information) (referred to herein as a “Work Generated”) shall be considered the sole and exclusive property of Subcontractor.  With respect to any Work Generated, Subcontractor hereby grants to Prime Contractor the rights and licenses equivalent to those set forth under SBIR data rights category of rights as defined under DFARS 252.227-7018 if the Prime Contract is with a military agency or FAR 52.227-20 if the Prime Contract is with a civilian agency.  A “Work” means any work of authorship which are or may protectable or patentable under Title 17 or Title 35 of the United States Code (as amended), including, but not limited to, notes, specifications, drawings, blueprints, flow charts, memoranda, data, reports, correspondence, records, notebooks, computer programs, data bases and charts, regardless of the medium in which they are fixed, and all copies, in whole or in part, thereof.
ii. Prime Contractor agrees that its release or disclosure of any Work Generated shall be subject to release and disclosure limitations equivalent to those set forth under DFARS 252.227-7018(b)(4) if the Prime Contract is with a military agency or FAR 52.227-20 if the Prime Contract is with a civilian agency.  The foregoing release and disclosure limitations shall expire the earlier of (i) five (5) years after completion of this Subcontract if the Prime Contract is with a military agency or four (4) years after completion of this Subcontract if the Prime Contract is with a civilian agency or (ii) such time when Subcontractor releases, or authorizes the release, of the Work Generated into the public domain or to a third party, including the Government, without a duty of confidentiality.  Further, during the period that the Work Generated is subject to the foregoing disclosure limitations, Subcontractor acknowledges that Prime Contractor may be required to disclose a Work Generated by order of a court of competent jurisdiction or other competent administrative body.  In such case, Prime Contractor will disclose only such information as is legally required and will use reasonable efforts to obtain confidential treatment for any Work Generated it so discloses.

iii. Any Work developed or created by or on behalf of Subcontractor that derives from, is based upon, represents modifications, adaptations or improvements to Prime Contractor Confidential Information (“Derivative Work”) shall be considered “work for hire” as defined under Title 17 of the United States Code (as amended) and shall be the sole and exclusive property of Prime Contractor.  To the extent that any Derivative Work is not deemed a “work made for hire” and Prime Contractor property by operation of law,  Subcontractor hereby irrevocably transfers and assigns any and all of its right, title, and interest in and to such Derivative Work, including all associated intellectual property and other proprietary rights.
5. Prime Contractor Rights in Other Subcontractor Information. 

A. With respect to Other Subcontractor Information, Subcontractor hereby agrees that Prime Contractor shall receive the rights and licenses equivalent to Unlimited Rights in, to, and in respect of, any and all Other Subcontractor Information that is computer software and/or technical data, unless such items are agreed by the parties to be delivered with Restricted Rights (in the case of software), Limited Rights (in the case of technical data) or other specially negotiated license rights.  For items agreed to be delivered with Restricted Rights (in the case of software) or Limited Rights (in the case of technical data) Prime Contractor shall receive the rights and licenses equivalent to those set forth under the respective category of rights.

B.  The terms Unlimited Rights, Restricted Rights and Limited Rights shall have the meanings (i) set forth in FAR 52.227-14 if the Prime Contract is with a civilian agency or (ii) set forth in DFARS 252.227-7018 if the Prime Contract is with a military agency.  “Other Subcontractor Information” means Subcontractor’s or its suppliers’ or licensors’ (other than Prime Contractor’s) proprietary Works, processes, know-how, or inventions that (i) were in existence before the Effective Date of this Subcontract or (ii) were developed by or on behalf of Subcontractor or its suppliers or licensors (excluding Prime Contractor) during the term of this Subcontract and independent of Subcontractor’s obligations under this Subcontract and without use or reference to Prime Contractor Confidential Information, or (iii) meet the requirements of both of the preceding clause (i) and clause (ii).

C. Subcontractor is solely responsible for complying with all marking requirements under the applicable acquisition regulations (e.g., FAR or DFARS) and including any restrictive or proprietary legends on any Works Generated or Other Subcontractor Information delivered to Prime Contractor or the Government with less than Unlimited Rights. 

6. Risk of Loss/Damage. 

During the performance of this Subcontract, Subcontractor shall be responsible for any loss of or damage to the materials developed for or supplied by Prime Contractor and used to perform the Services or develop any Deliverables until such materials are properly received by Prime Contractor or the Government.  Any loss or damage thereto shall be restored at the Subcontractor’s expense.  Full, immediate, and unrestricted access to the work product of the Subcontractor during the term of this Subcontract shall be available to Prime Contractor.

7. Non-Disclosure of  Prime Contractor Confidential Information.  

Subcontractor shall preserve as strictly confidential and proprietary all information and material, whether or not marked as confidential, including but not limited to Prime Contractor information related to inventions, works, research, development, products under development, manufacturing, methods of operation, techniques, proposals, business plans, purchasing, accounting, finances, engineering, forecasts, marketing, selling, client information (names, addresses, and lists thereof), Government's requirements, software and the documentation therefor, or other information that Prime Contractor may provide to Subcontractor, or Subcontractor may receive, in connection with this Subcontract (collectively "Prime Contractor Confidential Information").  Subcontractor shall hold the Prime Contractor Confidential Information in confidence, using the same degree of care that it applies to its own confidential information of like importance, and never less than reasonable care, except that Subcontractor may disseminate such Prime Contractor Confidential Information to its employees on a need to know basis and who have signed non-disclosure agreements, prior to such dissemination, that are at least as restrictive as the confidentiality provisions contained herein.  Subcontractor agrees to preserve any copyright, trademark and other proprietary rights notices on all Prime Contractor Confidential Information and promptly notify Prime Contractor of any disclosure of Prime Contractor Confidential Information that is not in accordance with this  Subcontract.  Subcontractor agrees that in the event of a breach or threatened breach of this Section C.7, that Prime Contractor may be irreparably harmed such that monetary damages will not adequately compensate for its injuries.  In the event of any such breach, Prime Contractor shall be entitled, in addition to any rights or remedies it may have at law or in equity, to temporary and permanent injunctive relief issued by any court of competent jurisdiction enjoining and restraining Subcontractor from continuing such breach and the payment by Subcontractor of all costs associated with any litigation, including attorneys’ fees.  The foregoing obligations shall survive termination or expiration of this  Subcontract.

8. Representations and Covenants.  

Subcontractor represents and covenants as follows:
i. it has all necessary corporate power and authority to enter into this Subcontract and perform all of the obligations hereunder;

ii. this Subcontract and the consummation of the transactions contemplated hereby have been duly and validly authorized by all necessary corporate action on its part and, upon execution by the parties, will constitute the valid and binding obligation of it and be enforceable in accordance with its terms;

iii.  it has obtained all consents, licenses, permits or approvals required in connection with the execution and delivery of, and performance under, this Subcontract;

iv. it will perform all services under this Subcontract in a professional and workmanlike manner that conforms with best practices and standards in the industry. Any services performed by Subcontractor which are determined by Prime Contractor to be of less than professional quality, or any Deliverable that contain errors or defects, shall be corrected by Subcontractor without charge to Prime Contractor.  If such deficiencies are not corrected, in a timely manner, Prime Contractor may cause the same to be corrected and deduct costs incurred from Subcontractor’s compensation;

v. Prime Contractor’s exercise of any license or right granted herein shall not infringe any third party intellectual property or other proprietary right;
vi. it has the right to disclose to Prime Contractor all information transmitted to Prime Contractor in the performance under this Subcontract and Prime Contractor and the Government may use such information without infringing any intellectual property rights of any third party;

vii. all Deliverables shall perform in accordance with any associated technical, design or functional specifications agreed to by the parties; 

viii. all Services shall be performed in strict accordance with the applicable service levels and performance standards set forth in the SOW;

ix. neither it nor its principals are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from entering into this Subcontract by any federal agency.  The term “principal” for purposes of this Subcontract means an officer, director, owner, partner, key employee, or other person with primary management or supervisory responsibilities, or a person who has a critical influence on or substantive control over the operations of Subcontractor.  The Subcontractor also further certifies that it has verified the suspension and debarment status for all sub-contractors receiving funds under this Subcontract and is solely responsible for any paybacks and or penalties that might arise from non-compliance; 

x. all non-US citizen employees have legal and current work and residence authorization from the Immigration and Naturalization Service; and

xi. all Subcontractor employees who have access to any “Controlled Technology” are U.S. citizens, have a valid green card or, have been granted political asylum or refugee status in accordance with 8 U.S.C. 1324b(a)(3).  Any non-citizens who do not meet one of these criteria are “Foreign Persons” within the meaning of this clause and have been authorized under export licenses to perform their work hereunder.
9. Indemnity.  

In addition to any other remedies the Prime Contractor may have, Subcontractor shall be liable for and shall indemnify and hold Prime Contractor harmless from and against any liabilities, penalties, costs, fines, interest, actions, claims, demands, suits or judgments, including court costs and reasonable attorney’s fees, arising directly or indirectly out of, or in any way related to (i) the performance of Services by Subcontractor under this Subcontract, (ii) Subcontractor’s breach of any representation or covenant under this Subcontract; (iii) any act, omission, negligence or willful misconduct of Subcontractor, or (iv) any claim or action against Prime Contractor or the Government for actual or alleged infringement of any patent, copyright, trade secret, or other intellectual property right based on services performed or materials provided by Subcontractor under this Subcontract.

10. Limitation of Liability.  

IN NO EVENT WILL PRIME CONTRACTOR BE LIABLE FOR ANY SPECIAL, INDIRECT, INCIDENTAL, CONSEQUENTIAL OR PUNITIVE DAMAGES, EVEN IF IT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  PRIME CONTRACTOR’S MAXIMUM LIABILITY UNDER THIS AGREEMENT SHALL BE THE RECOVERY OF ACTUAL DAMAGES UP TO THE AMOUNTS PAID TO SUBCONTRACTOR BY PRIME CONTRACTOR UNDER THIS SUBCONTRACT IN THE TWELVE MONTH PERIOD PRIOR TO THE ACCRUAL OF ANY SUBCONTRACTOR CLAIM.  

11. Promotion.  

Subcontractor, its employees, agents and its subcontractors shall not use Prime Contractor’s or the Government’s name in any promotional materials, advertisements, seminars, marketing presentations, trade shows, web sites or any other publicity of any kind without Prime Contractor’s prior written consent.  Subcontractor shall include the provisions of this clause in any subcontract executed under this Subcontract.
12. Access to Records
.  The Subcontractor and its subcontractors, if any, shall maintain all books, documents, papers, accounting records, and other evidence pertaining to all costs incurred under this Subcontract.  They shall make such materials available at their respective offices at all reasonable times during this Subcontract term, and for three (3) years from the date of final payment under this Subcontract, for inspection by Prime Contractor or the Government or by any other authorized representative of state government.  Copies thereof shall be furnished at no cost to Prime Contractor or the Government if requested.

13. Compliance with Laws
.  Subcontractor, its employees and subcontractors shall comply at all times with all applicable federal, state and local laws, rules, executive orders and regulations in effect at the time any services are performed by the Subcontractor. Subcontractor, its employees and subcontractors shall comply at all times with all security provisions in effect at Prime Contractor's or the Government's premises, with respect to access to premises, and all materials belonging to Prime Contractor or the Government.  Upon request by Prime Contractor, Subcontractor shall further provide certifications of such compliance and sufficient data to support such certifications.   Subcontractor shall include the provisions of this clause in any subcontract executed under this Subcontract.
14. Continuity of Services.  

The Subcontractor recognizes that the Service(s) to be performed under this Subcontract are vital to the Government and must be continued without interruption and that, upon Subcontract expiration, a successor may continue them.  The Subcontractor agrees to: 

i. Furnish phase-in training, and

ii. Exercise its best efforts and cooperation to effect an orderly and efficient transition to a successor.

The Subcontractor shall, upon Prime Contractor written notice:

iii. Furnish phase-in, phase-out services for up to sixty (60) days after this Subcontract expires, and

iv. Negotiate in good faith a plan with a successor to determine the nature and extent of phase-in, phase-out services required. The plan shall specify a training program and a date for transferring responsibilities for each division of work described in the plan, and shall be subject to Prime Contractor and the Government's approval.  The Subcontractor shall provide sufficient experienced personnel during the phase-in, phase-out period to ensure that the services called for by this Subcontract are maintained at the required level of proficiency.

The Subcontractor shall allow as many personnel as practicable to remain on the job to help the successor maintain the continuity and consistency of the services required by this Subcontract.  

The Subcontractor shall be reimbursed for all reasonable and Prime Contractor approved phase-in, phase-out costs (i.e., costs incurred within the agreed period after contract expiration that result from phase-in, phase-out operations).

15. Disputes.  

A. General. This Section C.15 shall not be construed as granting privity of contract between Subcontractor and Customer. Subcontractor has no right to directly appeal adverse decisions of the Government contracting officer ("Contracting Officer") identified in the Prime Contract.  Pending final determination of any dispute hereunder, Subcontractor agrees to proceed diligently with the performance of this Subcontract and shall not delay the progress or completion of the work performed hereunder.
B. Appeal of Contracting Officer Decision. If the Contracting Officer issues a decision affecting any question, claim or dispute with respect to this Subcontract, such decision shall be conclusive and binding on both parties. However, if the Disputes clause of the Prime Contract provides a right of appeal from the Contracting Officer's decision, Prime Contractor may file an appeal on behalf of Subcontractor, at Subcontractor's sole expense, upon receipt of Subcontractor's written request, if received in sufficient time to allow the timely filing of such appeal.  Subcontractor shall cooperate with Prime Contractor on matters concerning such appeal and shall furnish to Prime Contractor any requested documents, statements, and/or witnesses in Subcontractor's possession or employ. Prime Contractor reserves the right to terminate immediately such appeal if Subcontractor fails to provide such documents, statements or witnesses, whereupon Subcontractor shall be conclusively bound by the decision of the Contracting Officer, and the rights and liabilities of Subcontractor shall be governed accordingly.

C. Appeal of Board Decision. If the Board of Contract Appeals ("Board") or the U.S. Court of Federal Claims ("COFC") issues a decision affecting any question, claim or dispute with respect to this Subcontract, such decision shall be conclusive and binding on both parties, provided however, the parties may invoke available judicial review of such decision in any court of competent jurisdiction.

D. Dispute between Prime Contractor and Subcontractor.  In the event the Contracting Officer or the Board or the COFC has no jurisdiction over the question, claim or dispute between the parties, such question, claim or dispute shall be settled by mutual agreement of the parties. Such disputes must be reduced to writing and forwarded to the other party within thirty (30) days of the determination that a dispute exists.   Except as otherwise provided in this Subcontract, any claim, controversy, or dispute concerning a question of fact or law, arising out of or to this Subcontract, performance or alleged breach which is not disposed of by mutual agreement, shall be decided at the sole discretion of Prime Contractor.  In its sole discretion Prime Contractor may elect to pursue either: i) arbitration, in accordance with the commercial rules of the American Arbitration Association before a single arbitrator unless Prime Contractor determines that the dispute should be heard by a panel of three arbitrators and conducted in Fairfax County.   In arbitration, each party will be limited to one party deposition and each party will have three hours to present its case to the arbitrator(s).  The arbitration decision will be issued within six months after the arbitrator(s) is chosen.  Judgment upon the award rendered in such arbitration may be entered in any court having jurisdiction any right; or ii) remedy that either party may have at law or in equity in a court of competent jurisdiction in Fairfax County, Virginia and each party shall be limited to one party deposition.

E. Attorneys Fees.   Except as otherwise provided in this Subcontract, The parties in any action sought to enforce or interpret this Subcontract or any provision thereof shall not be entitled to recover reasonable attorney’s fees and costs in conjunction with such legal proceeding.

16. Force Majeure.  
Neither party to this Subcontract will be liable to the other party for delays in performing the services, or for the direct or indirect cost resulting from such delays, that may result from acts of God, acts of governmental authorities, acts of terrorism, extraordinary weather conditions or other natural catastrophes, or any other cause beyond the reasonable control or contemplation of either party.  Each party will take reasonable steps to mitigate the impact of any force majeure.  Prime Contractor will adjust the schedule and compensation under the SOW to the extent that the Government or Prime Contractor equitably adjusts Prime Contractor’s schedule and compensation.

17. Insurance.  

Subcontractor shall, at it's own expense, procure and maintain in full force and effect, during the term of this Subcontract, insurance as set forth below and as required by the Prime Contract.  In the event of cancellation, change, or intent not to renew, Prime Contractor shall be given thirty (30) days prior written notice, by certified mail, by the insurance carrier of each insurance policy, at the address set forth in Section A regarding “Notices.” Insurance to be obtained and continued in force by Subcontractor shall include:

Workers Compensation Insurance fully compliant with all applicable laws, both State and Federal, covering its officers, employees and agents;

Employers Liability Insurance with minimum limits of $__,000,000 per occurrence;

Commercial General Liability Insurance (CGL) fully insuring against liability imposed by law for injury or death of any person or persons, including Prime Contractor employees and third parties, or loss or damage to property with minimum limits of (a) $___,000,000 combined single limit; or (b) $___,000, 000 for injury or death of each person; and (c) $___,000,000 for any one accident; and (d) $__,000, 000 for property damage for any one accident;

Professional Liability Insurance with minimum limits of $___,000,000 per occurrence and aggregate providing coverage for claims arising out of the performance of professional services, resulting from any error, omission or negligent act of the Subcontractor.

Automobile Public Liability Insurance covering owned, non-owned, and hired automobiles used in operations with bodily injury limits of not less than $__00,00 for any one person, $___,000,000 for any one accident, and property damage of not less than $___00,00 for any one accident. 

Except for Workers Compensation Insurance, all of the above-described policies shall contain provisions that insure companies shall waive subrogation against Prime Contractor and shall have no right of recovery against Prime Contractor.  Prime Contractor shall also be named an additional insured under described policies, being the intent of the parties that the insurance shall protect both parties to this Subcontract.  Such liability insurance, both primary and excess, shall state, by endorsement or otherwise, that such insurance as afforded to Prime Contractor, shall apply as primary insurance, and that the "other insurance" provisions of the policy shall not apply to Prime Contractor with respect to any additional insurance available to Prime Contractor.

18. Licensing Standards. 
Subcontractor and its employees and subcontractors shall comply with all applicable licensing standards, certification standards, accrediting standards and any other laws, rules or regulations governing services to be provided by the Subcontractor pursuant to this Subcontract.  Prime Contractor shall not be required to reimburse Subcontractor for any services performed when Subcontractor or its employees or subcontractors are not in compliance with such applicable standards, laws, rules or regulations.  If licensure, certification or accreditation expires or is revoked, Subcontractor shall notify Prime Contractor immediately and Prime Contractor, at its option, may immediately terminate this Subcontract.

19. Termination for Convenience.  
All or part of this Subcontract (including the SOW)  may be terminated by Prime Contractor, in its sole discretion, for its convenience with termination effective upon notification.  In such event, Subcontractor will be entitled to compensation for services competently performed up to the date of termination.  Subcontractor will not be entitled to compensation or profit on services not performed. Prime Contractor will not be liable for services performed after the effective date of termination.  The Subcontractor shall be compensated for services herein provided but in no case shall total payment made to the Subcontractor exceed the original contract price or shall any price increase be allowed on individual line items if canceled only in part prior to the original termination date. 
20. Termination for Default.  

A. Prime Contractor may terminate this Subcontract, in whole or in part, for Subcontractor’s default in the event (i) Subcontractor breaches any of the material provisions of this Subcontract (which includes those set forth in the SOW) and such breach is not cured within ten (10) days after Prime Contractor’s delivery of written notice or (ii) fails to make progress as to endanger performance of the Subcontract in accordance with its terms.  If, after notice of termination, it is determined for any that Subcontractor was not in default or that the default was excusable, the rights and obligations of the parties will be the same as if the notice of termination had been issued pursuant to Termination for Convenience.

B. This Subcontract, in whole or in part, may be terminated immediately by Prime Contractor by written notice to Subcontractor upon the occurrence of any of the following: (i) the death or incapacity of any person employed by Subcontractor, who in the sole opinion of Prime Contractor, was essential for the successful performance of Subcontractor’s obligations under this Subcontract; (ii) Subcontractor’s assignment of this Subcontract or any right or obligation under this Subcontract, without Prime Contractor’s prior written consent, or a change in control or management of Subcontractor that is unacceptable to Prime Contractor; or (iii) if Subcontractor ceases to function as a going concern or to conduct its operations in the normal course of business. Further in the event of embezzlement, dishonesty, fraud, or other acts of a criminal nature involving the Subcontractor or its employees, Prime Contractor may terminate this Subcontract, in its sole discretion, without notice and effective immediately.  

C. If Prime Contractor terminates this Subcontract, in whole or in part, for Subcontractor’s default, it may acquire, under the terms and in the manner Prime Contractor considers appropriate, supplies or services similar to those terminated, and the Subcontractor shall be liable to Prime Contractor for any excess costs for those supplies or services.  However, the Subcontractor shall continue the work not terminated.

D. Upon termination of this Subcontract by Prime Contractor for convenience, Prime Contractor shall pay Subcontractor for services actually performed unless such services have been rejected by Prime Contractor or the Government or Subcontractor has otherwise breached any other terms or condition of this Subcontract.  The Subcontractor and Prime Contractor shall agree on the amount of payment for manufacturing materials delivered and accepted and for the protection and preservation of the property.  Failure to agree will be a dispute under the Disputes clause.  Prime Contractor may withhold from these amounts any sum Prime Contractor determines to be necessary to protect Prime Contractor or the Government against loss because of outstanding liens or claims of former lien holders.

21. Return of Materials; Survivability.  

A.
Return of Materials. Upon termination of this Subcontract, for whatever reason, or upon request by Prime Contractor at any time, Subcontractor shall deliver to Prime Contractor (i) any completed or partially completed Works and copies thereof then in Subcontractor's possession or under Subcontractor's control, (ii) any Prime Contractor Confidential Information, including all copies thereof, then in Subcontractor's possession or under Subcontractor's control, and (iii) and all other items or materials reasonably requested by Prime Contractor. 

B.
Survivability. Any term of this Subcontract which contemplates performance subsequent to any termination or expiration of this Subcontract shall survive its termination or expiration for any reason and continue in full force and effect including, without limitation, Section A.5, A.6, A.7, A.8 of this Subcontract and Section C.1, C.2(C), C.4, C.5, C.6, C.7, C.8, C.9, C.10, C.12, C.13, C.14, C.15, and Sections C.20 through C.30.
22. Assignment.  
Subcontractor agrees neither to assign or transfer its rights, interests, or obligations nor to delegate any of its duties under or in connection with this Subcontract without the prior written consent of Prime Contractor. The rights and obligations of this Subcontract shall inure to the benefit of and be binding upon the legal representative, successors and assigns of both parties.

23. Severability.  
If any of the provisions contained in this Subcontract agreement are held to be illegal, invalid, or unenforceable, such illegality, invalidity, or unenforceability shall not affect any other provision hereof, and the remainder of this Subcontract, disregarding such invalid portion, shall continue in full force and effect as though such void provision had not been contained herein.

24. Headings.  
The headings of several sections are inserted for convenience of reference only and are not intended to be a part of or to affect the meaning or interpretation of this Subcontract.

25. Waiver.  
No provision of this Subcontract shall be deemed waived, unless such waiver shall be in writing and signed by the party against which the waiver is sought to be enforced.  The waiver by either of the parties hereto of any breach of any provision hereof by the other party shall not be construed to be either a waiver of any succeeding breach of any such provision of a waiver of the provision itself.

26. Modification.  
This Subcontract may not be changed or modified in any manner except by an instrument in writing signed by each of the parties.
27. Governing Laws
.  This Subcontract shall be governed by and construed in accordance with the laws of the Commonwealth of Virginia, excluding its Conflict of Laws provisions.  The United Nations Convention for the International Sale of Goods is expressly excluded from this Subcontract, and shall have no force or effect on the parties.

28. Cumulative Remedies
. The rights and remedies of Prime Contractor provided in this Subcontract will not be exclusive and are in addition to any other rights and remedies provided by law or equity or under this Subcontract.

29. Subcontract Closeout
.  Subcontractor shall submit the following documents as provided in Attachment C and any other close-out documents as may be required by the prime contract to Prime Contractor within thirty (30) days after completion of the Services in the SOW:


1.
Final Inspection and Acceptance Certificate


2.
Classified Material Certificate


3.
Property Closeout Certificate


4.
Royalty Certificate


5.
Subcontractor Release


6.
Certificate of Subcontractor’s Release


7.
Subcontractors Assignment of Refunds, Rebates, and Other Amounts

Subcontractor agrees to submit all information and documentation, including a FINAL invoice bearing the statement, “This FINAL invoice was prepared using final contracted negotiated rates” as required by the Subcontract Closeout Package within thirty-calendar days of the date of the Package. The parties further agree if the information and documentation submitted by Subcontractor is found acceptable by Prime Contractor, with or without negotiations (the necessity for which shall be solely determined by Prime Contractor), to be bound by Subcontractor's closeout submission as the final agreement between the parties with respect thereto.

In the event Subcontractor fails to submit the required closeout information and documentation in a timely manner, such failure shall constitute Subcontractor's express agreement that the amounts paid to date by Prime Contractor pursuant to this Subcontract, as determined by Prime Contractor's records, constitute the full, complete and final extent of Prime Contractor's financial obligation to Subcontractor, that Subcontractor does forever fully and finally remise, release, and discharge Prime Contractor, its officers, agents and employees, of and from any and all liabilities, obligations, claims, and demands whatsoever arising under or relating to this Subcontract, and that Subcontractor expressly authorizes Prime Contractor to rely on the foregoing representations and release in connection with Prime Contractor's closeout of or other actions taken with respect to Prime Contractor's contract with the Government.

ATTACHMENT A


STATEMENT OF WORK

No: _____ 

(Part of Subcontract Name:_______/Number:________] by and between 

[Add Name of Prime Contractor] and [Add Name of Subcontractor] dated ___________)

1. Commencement and Duration of Services:

2. Description of Services:

3. Implementation Schedule:

4. Deliverables and Corresponding Delivery Dates:

5. Performance Standards; Service Levels; Specifications; Acceptance Criteria:

6. Expenditure Limitation: For all work, deliverables and services supplied by Subcontractor hereunder, payment by Prime Contractor shall not exceed _____  Dollars ($ ____).  For all reimbursable expenses [TO BE DEFINED], payments by Prime Contractor will not to exceed _____  Dollars ($ ____).

7. Payments; Invoices: [See Attachment B for applicable “Payment Terms”]
8. Labor Rate/Deliverable Price:

	Categories of Personnel

	Fully Burdened Hourly Rate
	Weekly Rate
	Rate


	
	
	
	


	Deliverable Description
	Fixed Unit Price

	
	

	
	

	
	


9. Key Persons:  
10. General: This Statement of Work is part of the Subcontract and subject to all terms and conditions set forth in the Subcontract. 

ATTACHMENT B

PAYMENT TERMS

APPLICABLE TO THE SOW
Correspondence.  Invoices and other correspondence with regards to payment under this Subcontract should be directed to: Prime Contractor [Add Address], Attn: Accounts Payable.

Fees.  Unless otherwise agreed to in the SOW, all fees are in U.S. dollars, and payment shall be made by Prime Contractor to Subcontractor in U.S. currency after Prime Contractor's receipt of Subcontractor's properly prepared invoice and the required substantiating documentation.  Subcontractor shall submit a consolidated invoice to Prime Contractor for Services performed and any authorized other direct costs (ODCs) incurred during the previous period as defined by the SOW.
Invoices. The following items must be on the invoice: (1) Company Name/Letterhead/Logo; (2) Unique Invoice Number; (3) Invoice Date; (4) Subcontract Number; (5) SOW amendment number, if applicable; (6) “Bill To” Address (must state “Prime Contractor” as company name); (7) Remittance Address; (8) If Key Personnel, Employee Name; (9) Period of Performance of Invoice; (10) Hourly Rate and Hours by labor category;  (11) Current Period Hours;  (12) Invoice Amount; (13) Accounts Receivable Contact Name and Number; (14) Cumulative total of all invoiced hours to-date; (15) Cumulative total of all invoiced dollars to-date; (16) Original signature from company officer verifying that hours and dollars are complete and accurate.

Payment.   Subcontractor may submit an invoice monthly for services rendered during the prior month.  Prime Contractor shall pay all proper invoices of Subcontractor within thirty (30) days of corresponding receipt of payment from the Government.  Invalid invoices shall be returned to Subcontractor for correction.  No payment shall be made without the receipt of an original invoice.  Faxed or emailed invoices may be submitted to establish Accounts Receivable history, but Prime Contractor must be in possession of an original invoice to make payment.
APPLICABLE TO TIME AND MATERIALS OR LABOR HOUR SERVICES
Hourly Rates.  Subcontractor's rates for its Services on a time and material basis must be set forth in the SOW.  The rates shall include wages, indirect costs, general and administrative expense and profit.  Unless the SOW provides otherwise, Subcontractor's hourly rates shall not be varied by virtue of Subcontractor having performed services on an overtime basis.  

Materials.  Allowable costs of direct materials, if any, shall be determined in accordance with FAR 52.232-7(b).

Invoices.  Subcontractor shall submit invoices to Prime Contractor’s Accounts Payable Representative within 7 business days of month’s end for labor hours rendered and allowable material costs incurred.  Fractional parts of an hour shall be payable on a prorated basis.  Approved timesheets are required with invoice submittal.  Upon request, Subcontractor shall substantiate invoices with such additional evidence satisfactory to Prime Contractor's Authorized Administrative Representative.

Ceiling Price.  Prime Contractor shall not be obligated to pay Subcontractor any amount in excess of the dollar ceiling amount specified for the applicable Services or Deliverables in the SOW, and Subcontractor shall not be obligated to continue performance if to do so would exceed such ceiling, unless and until Prime Contractor and Subcontractor shall have agreed on a new ceiling in an amendment to the SOW.  In accordance with FAR 52.232-7, Subcontractor shall notify Prime Contractor's Authorized Administrative Representative whenever it has reason to believe that the ceiling will be exceeded.

APPLICABLE TO FIRM FIXED PRICE SERVICES/DELIVERABLES
Invoices.  Upon completion of the required Services or Deliverable, Subcontractor shall submit an invoice to Prime Contractor’s Authorized Administrative Representative for the fixed price specified therein.

Payment.  Upon receipt of proper invoice, Prime Contractor shall pay Subcontractor, the prices stipulated in SOW for Deliverables delivered and accepted or Services rendered and accepted, within thirty (30) days of corresponding receipt of payment from the Government.

Interim Payments.  When requested or as specified in the SOW, interim payments shall be made to Subcontractor as work progresses, but not more frequently than monthly, in mutually agreed amounts corresponding to provisions in and payments under the SOW.

ATTACHMENT C

SUBCONTRACT CLOSE-OUT 

Final Inspection and Acceptance Certificate

In support of the claim of _____________ (“Subcontractor”) for final payment under the below subcontract, I hereby certify the following to the best of my knowledge and belief as of the date of this certificate:

(a)
All services and/or supplies as subcontracted have been complete and/or delivered, and final inspection and acceptance has been received.

(b)
No outstanding warranty or guarantee provisions exist beyond final acceptance and payment, except as follows:


________________________________________________________________________

	
	
	

	Subcontractor Name
	
	Signature 

	
	
	

	Subcontract Number
	
	Print Name

	
	
	

	Date of Execution
	
	Title


Classified Material Certificate

I hereby certify to the best of my knowledge and belief that in accordance with the provisions of the Industrial Security Manual for Safeguarding Classified Information, classified material

___
is not applicable to this subcontract

___
has been destroyed

___
has been returned

___
has been retained and transferred to Subcontract No. ____________

	
	
	

	Subcontractor Name
	
	Signature 

	
	
	

	Subcontract Number
	
	Print Name

	
	
	

	Date of Execution
	
	Title


Property Close-Out Certificate

In support of the claim of _____________________________  for final payment under the below subcontract, I hereby certify to the best of my knowledge and belief that all property, if any, furnished by the government (or other customer) or acquired by the Subcontractor for the account of the government (or other customer) in performance of the below Subcontract has been properly accounted for and appropriate disposition accomplished.

	
	
	

	Subcontractor Name
	
	Signature 

	
	
	

	Subcontract Number
	
	Print Name

	
	
	

	Date of Execution
	
	Title


Royalty Certificate

In support of the claim of _________________________ (hereinafter called the Subcontractor) for final payment under the below subcontract, I hereby certify to the best of my knowledge and belief that royalties

(a)
___
are not applicable to this subcontract


___
have been paid and/or required to be paid due to the following reasons:



___________________________________________________________

(b)
Any royalties included in the subcontract price that are not paid by the Subcontractor or are determined by Prime Contractor not to be chargeable to the subcontract shall be reduced from the subcontract.  Repayment shall be as Prime Contractor directs.

(c)
Within 3 years after final payment of this subcontract, the Subcontractor shall be responsible for notifying Prime Contractor of any relief in the payment of royalties.  The Subcontractor shall reimburse Prime Contractor for the corresponding amount.

	
	
	

	Subcontractor Name
	
	Signature 

	
	
	

	Subcontract Number
	
	Print Name

	
	
	

	Date of Execution
	
	Title


Subcontractor Release

Pursuant to the terms of the below subcontract and in consideration of the sum of ___________________________dollars ($___________), which has been paid under the said subcontract to __________________________________________ (hereinafter called the Subcontractor), or its assignees, if any, the Subcontractor, upon payment of the said sum by Prime Contractor (hereinafter called the “Prime Contractor”), does remise, release, and discharge Prime Contractor, its officers, agents, and employees, of and from all liabilities, obligations, claims, and demands whatsoever under or arising from the said subcontract, except:

(1)
Specified claims in stated amounts or in estimated amounts where the amounts are not susceptible of exact statement by the Subcontractor, as follows:


________________________________________________________________________

(2)
Claims, together with reasonable expenses incidental thereto, based upon the liabilities of the Subcontractor to third parties arising out of the performance of the said subcontract, which are not known to the Subcontractor on the date of the execution of this release and of which the Subcontractor gives notice in writing to the Prime within the period specified in the said subcontract.

(3)
Claims for reimbursement of costs (other than expenses of the Subcontractor by reason of its indemnification of the Prime against patent liability), including reasonable expenses incidental thereto, incurred by the Subcontractor under the provisions of the said subcontract relating to patents.

The Subcontractor agrees, in connection with patent matters and with claims not released as set forth above, that it shall comply with all provisions of the said subcontract, including without limitation those provisions relating to notification to the Prime and relating to the defense or prosecution of litigation.

	
	
	

	Subcontractor Name
	
	Signature 

	
	
	

	Subcontract Number
	
	Print Name

	
	
	

	Date of Execution
	
	Title


Certificate of Subcontractor’s Release

I, ______________________ (name), certify that I am the ________________________ (office) of the company named as Subcontractor in the foregoing release that ______________________ who signed said release on behalf of the Subcontractor was then _____________________ (title) of said corporation; that said release was duly signed for and in behalf of said corporation by the authority of its governing body and is within the scope of its corporate powers.

(Corporate Seal)
Signature: 




Name:  




Title: 

Subcontractor Assignment of

 Refunds, Rebates, Credits, and Other Amounts

Pursuant to the terms of the below subcontract and in consideration of the reimbursement of costs and payment of fee, as provided in the said subcontract any assignment thereunder, ____________________________ (hereinafter called the Subcontractor) does hereby

(1)
Assign, transfer, set over, and release to Prime Contractor (hereinafter called Prime Contractor) all right, title, and interest to all refunds, rebates, credits, and other amounts (including any interest thereon) arising out of the performance of the said subcontract, together with all the rights of action accrued or that may hereafter accrue thereunder.

(2)
Agree to take whatever action may be necessary to effect prompt collection of all refunds, rebates, credits, and other amounts (including any interest thereon) due or that may become due to promptly forward to the Contracting Officer of said subcontract checks (made payable to Prime Contractor) for any proceeds so collected.  The reasonable profits of any such action to effect collection shall constitute allowable costs when approved by the Prime as stated in the said subcontract and may be applied to reduce any amounts otherwise payable to Prime Contractor under the terms hereof.

(3)
Agree to cooperate fully with Prime Contractor as to any claim or suit in connection with refunds, credits, or other amounts due (including any interest thereon) to execute any protest, pleading, application, power of attorney, or other papers in connection therewith, and to permit Prime Contractor to represent itself at any hearing, trial, or other proceeding arising out of such claim or suit.

IN WITNESS WHEREOF, this release has been executed:

	
	
	

	Subcontractor Name
	
	Signature 

	
	
	

	Subcontract Number
	
	Print Name

	
	
	

	Date of Execution
	
	Title
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